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I.	 THE PROBLEM -- How DID IT ARISE? 
WHO IS RESPONSIBLE FOR IT? WHO SHOULD PAY? 
A. THE EXPANSION OF THE WEST -- CONGRESSIONAL ENACTMENTS
B. THE CREATION OF RESERVATIONS -- BY TREATY OR EXECUTIVE
ORDER
C. THE WINTERS DOCTRINE -- EXPANSION AND RESTRICTION
	





III.	 FOUR LEGISLATIVE ALTERNATIVES
A. A PROPOSAL BY MR. PAUL BLOOM PRESENTED AT A "COLORADO
RIVER WORKING SYMPOSIUM", SANTA FE, NEW MEXICO, MAY 23,
1983. (SUMMARY ATTACHED AS APPENDIX A)
B. WATER RIGHTS COORDINATION ACT OF 1982 PREPARED BY MR.
CHARLES B. ROE, JR., SENIOR ASSISTANT ATTORNEY GENERAL,
STATE OF WASHINGTON. (SUMMARY ATTACHED AS APPENDIX B)
c.	 H.R. 3995 "INDIAN WATER RIGHTS DISPUTE ACT INTRODUCED
BY REPRESENTATIVE WILLIAM RICHARDSON, NEW MEXICO,
SEPTEMBER 27, 1983. (SUMMARY ATTACHED AS APPENDIX C)
D.	 INDIAN WATER RIGHTS ACT OF 19	 PREPARED BY WESTERN
REGIONAL COUNCIL. (SUMMARY AND TEXT ATTACHED AS
APPENDIX D)
REMARKS
J a m e s  M, B u s h
" T h e  C a s e  F o r  A L e g i s l a t i v e  S o l u t i o n  T o  In d i a n  W a t e r  C l a i m s "
N a t u r a l  R e s o u r c e s  L a w  C e n t e r  
U n i v e r s i t y  o f  C o l o r a d o  
B o u l d e r , C o l o r a d o
J u n e  12, 1984
I W A N T  TO T H A N K  D E A N  LEVIN, C o - C H A I R M E N  JlM CORBR I D G E
a n d  L a r r y  M a c D o n n e l l  f o r  i n v i t i n g  m e  t o  p a r t i c i p a t e  i n t h i s  c o n ­
f e r e n c e . I C O N S I D E R  IT AN HONOR, AND I HOPE MY R E MARKS WILL BE 
C O N S I D E R E D  C O N S T R U C T I V E  A N D  OF SOME INTEREST TO YOU.
I A M  SURE T H A T  SOME VIEWS I HAVE R E G A R D I N G  THIS SUBJECT 
WILL BE C O N T R O V E R S I A L ,  BUT AN A C ADEMIC SETTING IS SUPPOSED TO BE 
THE A P P R O P R I A T E  PLACE FOR SUCH AN EXCHANGE.
T h o m a s  J e f f e r s o n  i s s u p p o s e d  t o  h a v e  s a i d : "I t  i s t h e
TRADE OF L A W Y E R S  TO Q U E S T I O N  E V E R Y T H I N G  —  YIELD N O T HING AND TALK 
FOR HOURS". I D O N ' T  E X P E C T  TO QU E S T I O N  E V E R Y T H I N G  “ I BELIEVE 
I CAN Y I E L D  A BIT AN D  I C E R T A I N L Y  DON'T PLAN TO TALK FOR EVEN 
ONE HOUR!
N o t  t o o  m a n y  y e a r s  a g o , t h e  t e r m s  " W i n t e r s  D o c t r i n e "
AND " R E S E R V E D  WATER R I G H T S "  M E A N T  NOTHING TO M OST PEOPLE ” THIS
INCLUDED PUBLIC OFFICIALS AT MOST LEVELS, VARIOUS LEADERS IN THE
PRIVATE SECTOR AND PROBABLY A GOOD MANY LAWYERS, LAW STUDENTS
AND EVEN SOME LAW PROFESSORS.
THAT HAS CHANGED, THE OIL CRISIS OF A FEW YEARS BACK
MADE US ALL PAINFULLY AWARE OF THE SCARCITY AND EVEN THE FINITE
NATURE OF SOME OF OUR NATURAL RESOURCES, THAT IS INDEED TRUE
OF WATER.
IT IS NOW BECOMING RATHER COMMON TO PICK UP A NEWS MAGAZINE
OR THE SUNDAY SECTION OF A NEWSPAPER AND FIND A MAJOR ARTICLE
ABOUT POTENTIAL WATER SHORTAGES, THIS NEW INTEREST EXTENDS TO
INDIAN WATER CLAIMS. THE "WINTERS DOCTRINE" AND "RESERVED RIGHTS"
ARE NO LONGER TERMS THAT MIGHT SUGGEST THE TITLE OF A NEW STATE
DEPARTMENT DOCUMENTARY OR SPECIAL SEATS AT A HOMECOMING FOOTBALL
GAME.
THOSE WHO HAVE NOT "JUST DISCOVERED" THE PROBLEM --
BUT HAVE DEALT WITH IT IN SOME DETAIL -- I BELIEVE SHOULD BE PLEASED
WITH THIS NEW EXPOSURE AND BE HOPEFUL THE SUBJECT RECEIVES EVEN
MORE ATTENTION BY THE GENERAL PUBLIC, BY BUSINESS AND BY GOVERNMENT
OFFICIALS AT ALL LEVELS,
Too OFTEN WE FAIL TO ACT UNTIL THERE IS A CRISIS.
THE MORE PEOPLE IN THIS COUNTRY THAT COMMENCE TO COMPREHEND
THE MAGNITUDE OF THIS PROBLEM -- THE SOONER A SOLUTION MAY EMERGE.
DESPITE THE MEDIA ATTENTION, MANY AMERICANS STILL BELIEVE
THIS IS ONLY A WESTERN PROBLEM -AND THIS BECAUSE MOST INDIAN LANDS
LIE IN THE WEST AND, ADDITIONALLY, BECAUSE MUCH OF THE WEST IS --
IN FACT -- AN ARID REGION.
I MOST EMPHATICALLY SUGGEST -- IT IS NOT JUST A PROBLEM
FOR THE WEST. IT IS A PROBLEM -- WHICH IF NOT SOLVED IN A TIMELY,
SENSIBLE AND EQUITABLE MANNER -- WILL HAVE SERIOUS ADVERSE CONSEQUENCES
FOR THE ENTIRE NATION.
IN THIS REGARD, I WOULD REMIND YOU THAT 90% OF OUR NON-FUEL
MINERALS COME FROM PUBLIC LANDS -- PRIMARILY IN THE WEST. THIS
SAME REGION CONTAINS THE BULK OF THE NATION'S LOW SULFUR COAL,
OIL SHALE AND URANIUM -- AND ONE OF THE GREATEST "ON SHORE" POTENTIALS
FOR NEW OIL AND GAS PRODUCTION LIES IN THE OVERTHRUST BELT EXTENDING
THROUGH ALASKA AND THE WESTERN UNITED STATES FROM THE CANADIAN
BORDER TO MEXICO. IN ADDITION, A VERY SIGNIFICANT PART OF THE
NATION'S SUPPLY OF FOOD, FIBRE AND TIMBER ORIGINATES IN THE WEST.
THE NATIONAL DEFENSE AND FUTURE ECONOMIC STABILITY OF
THIS COUNTRY ARE INEXTRICABLY TIED TO THE CONTINUED DEVELOPMENT
AND SUPPLY OF THESE RESOURCES.
THAT DEVELOPMENT AND SUPPLY IS EQUALLY DEPENDENT UPON
THE MOST PRECIOUS RESOURCE OF ALL -- WATER,
TODAY, THE CLOSE TO SIXTY LAWSUITS PENDING WITH RESPECT
TO INDIAN WATER CLAIMS IMPACT ON ALMOST EVERY MAJOR RIVER SYSTEM
AND SOURCE IN THE WEST. THEY HAVE CREATED GREAT UNCERTAINTY AMONG
ALL WATER-USERS -- AGRICULTURAL, MUNICIPAL AND INDUSTRIAL. FUTURE
PLANNING, FINANCING AND DEVELOPMENT WILL BE DELAYED -- AND EVENTUALLY
STOPPED -- UNLESS THESE DISPUTES ARE RESOLVED. LEAD TIMES WILL
BE STRETCHED, COSTS WILL ESCALATE AND SHORTAGES WILL BE EXPERIENCED.
SOLUTIONS 
How DO WE RESOLVE THIS PROBLEM THAT IS GENERATING MORE
AND MORE FRICTION AND WILL GET WORSE AS WATER GETS MORE SCARCE.
THREE AVENUES ARE AVAILABLE:
LITIGATION, NEGOTIATION OR LEGISLATION. MY PRIMARY
ASSIGNMENT TODAY IS TO DISCUSS THE LAST -- LEGISLATION.
IN ORDER TO CONSIDER THAT ALTERNATIVE IN THE PROPER
PERSPECTIVE, I BELIEVE IT IS NECESSARY AT THE OUTSET TO GIVE SOME
CONSIDERATION TO THE BASIC PROBLEM -- AS WELL AS THE OTHER TWO
ALTERNATIVES. I WILL DO THAT, BUT TRY NOT TO BE OVERLY REPETITIVE
OF MATERIAL COVERED BY OTiE R SPEAKERS.
THE BASIC PROBLEM -- How DID IT ARIsE? --
WHO Is RESPONSIBLE FOR IT? WHO SHOULD PAY?
MR. JUSTICE REHNQUIST OF THE U.S. SUPREME COURT OBSERVED
IN CALIFORNIA V. U.S., 438 U.S. 645, THAT THE HISTORY OF MODERN
IRRIGATION COMMENCED IN THE WEST ON JULY 23, 1847 WHEN A BAND
OF MORMON PIONEERS BUILT A SMALL DAM ACROSS CITY CREEK NEAR THE
SITE OF THE PRESENT MORMON TEMPLE IN SALT LAKE CITY AND DIRECTED
ENOUGH WATER TO SATURATE 5 ACRES OF VERY DRY LAND.
DURING THE NEXT 50 YEARS IRRIGATION EXPANDED, MORE FARMERS,
MINERS AND OTHER SETTLERS MOVED WEST. THE U.S. CAVALRY WAS THERE
TO PROTECT THEM. U.S. MARSHALLS BROUGHT LAW AND ORDER. RAILROADS
WERE GIVEN FREE LAND TO PROVIDE TRANSPORTATION, THE MIGRATION
WAS ENCOURAGED BY CONGRESSIONAL ENACTMENTS SUCH AS:
THE HOMESTEAD ACT OF 1862
THE MINING LAW OF 1866 AND 1872
THE DESERT LAND ACT OF 1877 AND LATER
THE RECLAMATION ACT OF 1902.
ALL OF THESE EARLY ACTS RECOGNIZED IN ONE WAY OR ANOTHER
THAT WATER RIGHTS SHOULD BE CONTROLLED BY LOCAL LAW.
DURING THE 1860's MOST OF THE INDIAN RESERVATIONS WERE
CREATED -- EITHER BY TREATY OR EXECUTIVE ORDER. IN THE CREATION
OF THESE RESERVATIONS, NEITHER CONGRESS NOR THE EXECUTIVE BRANCH
MADE ANY EXPRESS RESERVATION OF WATER RIGHTS.
IN 1908, THE UNITED STATES SUPREME COURT RESORTED TO
THE FAMILIAR CONCEPT OF A "LEGAL FICTION" TO PREVENT AN INJUSTICE.
IT FOUND IN WINTERS V. U.S., 207 U.S. 564, THAT CONGRESS HAD
IMPLIEDLY RESERVED AN AMOUNT OF WATER TO FULFILL THE PURPOSE
FOR WHICH THE RESERVATION WAS CREATED.
SOME TRIBAL ADVOCATES CLAIM THAT STATES OR PRIVATE INTERESTS
ARE NOT INNOCENT PARTIES AND SHOULD BEAR THE BURDEN OR COST OF
RESOLVING DISPUTES OVER INDIAN WATER CLAIMS. THIS BELIES THE
HISTORICAL AND LEGAL DEVELOPMENT OF THE WINTERS DOCTRINE.
FIRST, MANY IF NOT MOST OF THE STATE-CREATED WATER RIGHTS
THAT WOULD BE DISPLACED BY THE ESTABLISHMENT OF WINTERS WATER
RIGHTS AROSE PRIOR TO THAT 1908 DECISION.
STATE CONSTITUTIONS AND TERRITORIAL ENABLING ACTS TYPICALLY
HAD VESTED WESTERN STATES AND TERRITORIES WITH POWER TO DISPOSE
OF ALL WATERS WITHIN THEIR BOUNDRIES.
THE DESERT LAND ACT HAD SEVERED THE WATERS FROM PUBLIC
LANDS IN THE WEST TO ENABLE STATES TO PROVIDE FOR THE MEANS BY
WHICH RIGHTS TO THE USE OF WATER COULD BE ACQUIRED.
SO, AT THE TIME WINTERS WAS DECIDED, PERSONS WHO HAD
ACQUIRED RIGHTS TO THE USE OF WATER UNDER STATE OR TERRITORIAL
LAW HAD GOOD REASON TO BELIEVE THAT THEY HAD INDEED ACQUIRED VALID
WATER RIGHTS.
SECOND, JUSTICE MCKENNA'S OPINION IN WINTERS CAN HARDLY
BE CONSIDERED A DEFINITIVE STATEMENT OF THE FEDERAL RESERVED WATER
RIGHTS DOCTRINE, IT SAID NOTHING ABOUT THE QUANTITY OF THE WATER
AND LITTLE ABOUT THE NATURE OF THE RIGHT, THEREFORE, THOSE WHO
ACQUIRED WATER RIGHTS UNDER STATE AND TERRITORIAL LAW SUBSEQUENT
TO WINTERS -- PARTICULARLY THOSE WHOSE RIGHTS MIGHT BE IMPACTED
BY INDIAN RESERVATIONS CREATED BY EXECUTIVE ORDER AND NOT CREATED
BY TREATY -- HAD LITTLE REASON TO BE CONCERNED ABOUT THE CASE.
IT IS IMPORTANT TO REMEMBER THAT WHILE WINTERS DEALT
WITH A RESERVATION CREATED BY TREATY, THE GREAT MAJORITY OF INDIAN
RESERVATIONS -- VIRTUALLY ALL IN ARIZONA, FOR EXAMPLE -- WERE
CREATED BY EXECUTIVE ORDER, IT WAS NOT UNTIL 1963 IN ARIZONA 
V. CALIFORNIA, 373 U.S. 546, THAT THE SUPREME COURT CONCLUDED
THAT WINTERS RIGHTS ATTACHED TO EXECUTIVE ORDER RESERVATIONS.
THE HISTORICAL BACKGROUND IN THE LATE 1800's CAST CON-
SIDERABLE DOUBT UPON THE VALID EXISTENCE OF EXECUTIVE ORDER RESER-
VATIONS AND THE NATURE OF INDIANS' RIGHTS WITH RESPECT TO SUCH
RESERVATIONS. SEE U.S. V. SOUTHERN PACIFIC TRANSP, CO., 9TH CIR.
543 F.2D 676 (1976).
BY 1871, THE U.S. HOUSE OF REPRESENTATIVES HAD BECOME
SUFFICIENTLY CONCERNED ABOUT ITS OWN LACK OF PARTICIPATION IN
INDIAN POLICY, THAT IT WAS RESPONSIBLE FOR LEGISLATION THAT BANNED
ANY FURTHER USE OF THE TREATY POWER IN DEALING WITH THE INDIANS.
THE LEGISLATION, 25 U.S.C. g 71, WHICH REMOVED THE TREATY POWER
SAID ABSOLUTELY NOTHING ABOUT CREATING INDIAN RESERVATIONS BY
EXECUTIVE ORDER.
SINCE THE PURPOSE BEHIND THE ENACTMENT WAS TO PROVIDE
FOR GREATER OVERALL CONGRESSIONAL PARTICIPATION, IT WOULD SEEM
MOST UNUSUAL FOR ANYONE TO THINK THE PRESIDENT, WITHOUT PARTICI-
PATION BY EITHER THE SENATE OR THE HOUSE, COULD CREATE AN INDIAN
RESERVATION ALL BY HIMSELF,
DOUBT ABOUT THIS AUTHORITY PERSISTED UNTIL 1915, WHEN
THE SUPREME COURT DECIDED THAT SUCH AUTHORITY EXISTED BY VIRTUE
OF CONGRESS'S LONG-TIME DEFERENCE TO IT, U.S. V. MIDWEST OIL CO.,
236 U.S. 459.
THE DECISION IS HARD TO JUSTIFY, AND SOON AFTER IT, IN
1919, CONGRESS RESPONDED WITH LEGISLATION (43 U.S.C. g 150) WHICH
PROHIBITED THE CREATION OF NEW EXECUTIVE ORDER RESERVATIONS.
EVEN AFTER THE MIDWEST OIL, THERE WAS GOOD REASON TO
QUESTION WHETHER WINTERS WATER RIGHTS ATTACHED TO SUCH RESERVATIONS.
1.
IN 194Y1 THE U.S. SUPREME COURT HELD THAT EXECUTIVE
ORDER RESERVATIONS -- UNLIKE RESERVATIONS CREATED BY TREATY OR
STATUTE -- DID NOT CREATE COMPENSABLE PROPERTY INTERESTS PROTECTED
BY THE U.S. CONSTITUTION. HYNES V. GRIMES PARKING CO., 337 U.S. 86.
IF CONGRESS CAN UNILATERALLY ABOLISH EXECUTIVE ORDER
RESERVATIONS WITHOUT PAYMENT OF COMPENSATION, IT IS DIFFICULT
TO UNDERSTAND HOW A VESTED WINTERS RIGHT COULD BE CREATED WHEN
THE UNDERLYING RESERVATION -- WHICH IS THE BASIS FOR THE RIGHT --
DOES NOT ITSELF CREATE A VESTED PROPERTY RIGHT.
IF THIS IS DIFFICULT TO EXPLAIN, IT IS PROBABLY WHY
JUSTICE BLACK DID NOT ATTEMPT IT IN ARIZONA V. CALIFORNIA, SUPRA.
HE SIMPLY CONCLUDED IN A ONE LINE SENTENCE -- WITHOUT DISCUSSION --
THAT WINTERS RIGHTS INDEED DO ATTACH TO EXECUTIVE ORDER RESERVATIONS.
A SUMMARY OF THE CURRENT STATUS OF EXECUTIVE ORDER TRIBES
MAY BE FOUND IN U S. V. SOUTHERN PACIFIC TRANSP. CO ., SUPRA, AT
PAGE 687,1
"Thus, the status of executive order reservations can be summarized
as follows: the Indians have the exclusive right to possession
but title to the lands remains with the United States. Congress
has plenary authority to control use, grant adverse interests
or extinguish the Indian title. In these respects, executive
order reservations do not differ from treaty or statutory reserva-
tions. The one difference is that so long as Congress has not
recognized compensable interests in the Indians, executive order
reservations may be terminated by Congress or the Executive without
payment of compensation."
POST WINTERS 
IT HAS BEEN 76 YEARS SINCE WINTERS -- DURING WHICH TIME
CONGRESS HAS FAILED TO CLARIFY WHAT THE SUPREME COURT FICTIONALIZED
THAT CONGRESS IMPLIEDLY INTENDED TO DO.
DURING THE SAME PERIOD, THE EXECUTIVE BRANCH -- THROUGH
REPUBLICANS AND DEMOCRATS ALIKE -- HAS FAILED TO COME TO GRIPS
WITH THE DIFFICULT TASK OF DEALING WITH INDIAN WATER RIGHTS.
WITH ONE OR TWO EXCEPTIONS, THE ENTIRE MATTER HAS BEEN
LEFT TO THE COURTS -- AND DURING THIS 76 YEAR PERIOD, THE DOCTRINE
HAS BEEN DIRECTLY APPLIED BY THE U.S. SUPREME COURT IN ONLY 4
CASES:
1.	 U.S. V. POWERS, 305 U.S. 527 (1939)
THE FIRST CASE, POWERS IN 1939, ADDED LITTLE OF
A DEFINITIVE NATURE TO THE WINTERS DOCTRINE, LIKE WINTER_S_, IT
INVOLVED A RESERVATION CREATED BY TREATY.
THE ISSUE WAS WHETHER RESERVED RIGHTS OF THE CROW TRIBE
COULD BE TRANSFERRED TO NON-INDIANS WHO HAD ACQUIRED ALLOTED 
INDIAN LANDS. THE COURT DID NOT EXPRESSLY RULE ON THAT ISSUE
FOR PROCEDURAL REASONS. THE SIGNIFICANT THING WAS THAT COURT
SPECIFICALLY RESORTED TO LANGUAGE OF THE TREATY (AS IT HAD IN
WINTERS) SAYING THE TREATY COMTEMPLATED:
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"SETTLEMENT BY INDIVIDUAL INDIANS UPON DESIGNATED
TRACTS WHERE THEY COULD MAKE HOMES WITH EXCLUSIVE RIGHT
OF CULTIVATION FOR THEIR SUPPORT."
2.	 ARIZONA V. CALIFORNIA, 1963, SUPRA 
As MENTIONED EARLIER, THIS WAS THE FIRST TIME THE
DOCTRINE WAS APPLIED TO RESERVATIONS CREATED BY EXECUTIVE ORDER.
THE OTHER MAJOR EXPANSION OF THE DOCTRINE ARISING OUT
OF THIS CASE -- AND THE ONLY ONE TO BE MADE BY THE COURT UP TO
THAT TIME OR SINCE -- PERTAINED TO THE FORMULA FOR DETERMINING
THE QUANTITY OF WATER TO BE GIVEN TO FIVE TRIBES ALONG THE COLORADO
RIVER.
THE COURT REJECTED THE DOCTRINE OF EQUITABLE-APPORTIONMENT
WHICH HAD BEEN USED TO RESOLVE WATER DISPUTES BETWEEN STATES,
AND IN THE INTEREST OF ACHIEVING "FINALITY" AS TO THE AMOUNT OF
THE INDIAN WATER RIGHT, IT MADE A MONSTROUS MISTAKE. IT ADOPTED
A FORMULA CALLED THE "IRRIGABLE ACRES" TEST.
THE SO-CALLED "IRRIGABLE ACRES" TEST WOULD PROVIDE A
TRIBE WITH AN AMOUNT OF WATER TO IRRIGATE ALL OF THE LAND THAT
IS PRACTICABLY IRRIGABLE. THE RESULT WAS TO PROVIDE THE FIVE
TRIBES WITH APPROXIMATELY 1 MILLION ACRE FEET OF WATER OUT OF
THE MAIN STREAM OF THE COLORADO RIVER.
THE TOTAL ACREAGE COMPRISING THE FIVE RESERVATIONS AMOUNTED
To 335,000 ACRES -- OR LESS THAN ONE-FOURTH OF ONE PERCENT OF
THE 155 MILLION ACRES COMPRISING THE SEVEN STATES IN THE COLORADO
RIVER WATERSHED.
THE TOTAL POPULATION OF THE FIVE TRIBES IN 1960 WAS
3,340 COMPARED TO THE 21 MILLION THEN LIVING IN THE SEVEN STATES.
ANOTHER EXAMPLE WILL FURTHER INDICATE THE INEQUITABLE
APPORTIONMENT OF COLORADO RIVER WATER THAT HAS RESULTED:
A. FT. MOHAVE TRIBE 
ONE OF THE TRIBES (FT. MOHAVE) WAS COMPRISED OF
450 PEOPLE WITH ONLY ONE FAMILY LIVING ON THE RESERVATION. THE
TRIBE RECEIVED 122,640 ACRE FEET.
B. CITY OF TUCSON 
CONTRAST THIS WITH THE CITY OF TUCSON WITH A POPU-
LATION OF CLOSE TO ONE-HALF MILLION THAT WILL RECEIVE A TOTAL
OF 155,000 ACRE FEET OF COLORADO RIVER WATER UNDER THE CENTRAL
ARIZONA PROJECT. TUCSON IS A COMMUNITY WHERE WATER DEMAND EXCEEDS
SUPPLY BY A 4 TO 1 RATIO.	 THE 1980 PER CAPITA USE IN TUCSON
WAS A VERY CONSERVATIVE 140 GALLONS PER PERSON. THIS STILL RE-
SULTED IN A GROUNDWATER OVERDRAFT OF 225,000 ACRE FEET.
TO GIVE YOU ANOTHER PERSPECTIVE AS TO HOW THE INCREDIBLE
"IRRIGABLE ACRES" TEST WOULD AFFECT ARIZONA:
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r ARIZONA'S TOTAL ANNUAL RENEWABLE SUPPLY OF ALL WATER
IS 2.8 MILLION ACRE FEET.
ARIZONA'S TOTAL ANNUAL OVERDRAFT OF GROUNDWATER IS 2,5
MILLION ACRE FEET.
89.7 PERCENT OF TOTAL WATER USE GOES FOR AGRICULTURE
ON JUST 1.1 MILLION ACRES OF LAND.
THERE ARE OVER 20 MILLION ACRES OF INDIAN LAND IN ARIZONA --
20 TIMES MORE THAN ALL THE LAND NOW BEING IRRIGATED.
IF ONLY 20% IS IRRIGABLE (TRIBES CLAIM MUCH MORE --
SOME 100%) THEN TO SATISFY "WINTERS" RIGHTS -- IT WOULD TAKE
FIVE TIMES AS MUCH WATER AS IS DEPENDABLY AVAILABLE TO THE
ENTIRE STATE -- INCLUDING ARIZONA'S ALLOCATION OF WATER UNDER
THE CENTRAL ARIZONA PROJECT.
CLEARLY, A RESULT THAT WOULD BE NOT ONLY PHYSICALLY 
BUT POLITICALLY IMPOSSIBLE.
3,	 CAPPAERT V. 0.S. 1 426 U.S, 128 (1976)
SOME COMMENTATORS AND INDIANS HAVE CLAIMED THAT
THIS CASE -- DECIDED THIRTEEN YEARS AFTER ARIZONA V. CALIFORNIA 
EXTENDED THE WINTERS DOCTRINE TO GROUNDWATER, IN FACT, THE COURT
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DID NOT HAVE TO MAKE THAT DECISION, BECAUSE IT WAS CONCEDED THAT
THERE WAS A HYDROLOGIC CONNECTION BETWEEN THE POOL AND MR. CAPPAERT'S
WELLS. THE COURT SAID:
"No CASES OF THIS COURT HAVE APPLIED THE DOCTRINE
OF IMPLIED RESERVATION OF WATER RIGHTS TO GROUND WATER.
NEVADA ARGUES THAT THE IMPLIED RESERVATION DOCTRINE IS
LIMITED TO SURFACE WATER. HERE, HOWEVER, THE WATER IN
THE POOL IS SURFACE WATER.
WHETHER OR NOT THE WINTERS DOCTRINE APPLIES TO GROUNDWATER
1 BELIEVE REMAINS A MAJOR ISSUE,
4.	 NEW MEXICO V. U.S., 483 U.S. 696 (1978)
THE NEW MEXICO CASE REPRESENTED THE FIRST MAJOR
CONSTRICTION OF WINTERS SINCE ITS INCEPTION -- SEVENTY YEARS EARLIER.
THE U.S. ASSERTED WINTERS CLAIMS TO INSTREAM FLOWS FOR
AESTHETIC, ENVIRONMENTAL, RECREATIONAL AND FISH AND WILDLIFE PURPOSES.
THE COURT ANNOUNCED A PRIMARY AND SECONDARY PURPOSE TEST.
THE COURT SAID WINTERS RIGHTS ONLY EXTEND TO THE PRIMARY 
PURPOSE FOR WHICH THE RESERVATION WAS CREATED (FORESTS) AND NOT
SECONDARY USES OR PURPOSES (FISH AND WILDLIFE PRESERVATION).
AS TO THE SECONDARY USES, THE COURT SAID WATER RIGHTS WOULD BE
SUBJECT TO PERFECTION UNDER STATE LAW.
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r	 THE PRIMARY-SECONDARY TEST FOREWARNS OF ENORMOUS RAMI-
r
F1CATIONS FOR INDIAN RESERVED WATER CLAIMS.
LAST YEAR THE SUPREME COURT REOPENED ARIZONA V. CALIFORNIA,
75 L.ED,2D 318, TO CONSIDER WHETHER INDIAN WATER RIGHTS GRANTED
IN THE FIRST CASE SHOULD BE INCREASED TO TAKE INTO ACCOUNT "OMITTED
LANDS" -- LANDS OMITTED FROM CONSIDERATION IN THE FIRST CASE.
IN REFERRING TO THAT EARLIER DECISION, THE COURT SAID:
"WE HELD THAT THE CREATION OF THE RESERVATIONS
9Y THE FEDERAL GOVERNMENT IMPLIED AN ALLOTMENT OF WATER
NECESSARY TO MAKE THE RESERVATION LIVABLE" (EMPHASIS
SUPPLIED)
THE COURT DENIED RELIEF TO THE INDIANS IN A DECISION
THAT WAS CLEARLY A DEPARTURE FROM THE EARLIER CASE, THE COURT
DECIDED THAT THE AMOUNT AWARDED IN THE FIRST INSTANCE WAS ENOUGH
TO MAKE THE "RESERVATION LIVABLE" AND DECLINED TO CONSIDER ANY
OMITTED ACRES EVEN THOUGH THEY MAY HAVE BEEN "PRACTICABLY IRRIGABLE".
THERE IS THEN A STRONG SUGGESTION THAT THE ONLY WATER
SATISFYING THE PRIMARY PURPOSE OF THE "RESERVED RIGHT" IS THAT
AMOUNT NECESSARY TO MAKE THE "RESERVATION LIVABLE" -- AND ANY
AMOUNT MORE THAN THAT IS FOR A SECONDARY PURPOSE REQUIRING THE
PERFECTION OF WATER RIGHTS UNDER STATE LAW.
r	 -15-
THE COURT ALSO SAW A PROBLEM IN RATIONALIZING ITS FIRST
ARIZONA V. CALIFORNIA DECISION AND ITS MORE RECENT DECISION IN
U.S. V. NEW MEXICO AND SO STATED IN THE FOLLOWING LANGUAGE:
"WE ALSO FEAR THAT THE URGE TO RELITIGATE, ONCE
LOOSED, WILL NOT BE EASILY CABINED. THE STATES HAVE
ALREADY INDICATED, IF THE ISSUE WERE REOPENED, THAT
THE IRRIGABLE ACREAGE STANDARD ITSELF SHOULD BE
RECONSIDERED IN LIGHT OF OUR DECISIONS IN UNITED 
STATES V. NEW MEXICO, 438 U.S. 696, 57 L.ED.2D 1052,
98 S,Cr. 5012 (19/8) AND WASHINGTON V. WASHINGTON 
STATE COMMERCIAL PASSENGER —FISHING VESSEL ASSN., 443
U.S. 658, 61 L.ED.ZD 825, 99 S.C.r. 5055 (19/9), AND
WE ARE NOT PERSUADED THAT A DEFENSIBLE LINE CAN BE
DRAWN BETWEEN THE REASONS FOR REOPENING THIS LITIGA -
TION ADVANCED BY THE TRIBES AND THE UNITED STATES ON
THE ONE HAND AND THE STATES ON THE OTHER.
THE REFERENCE BY JUSTICE WHITE IN THE SECOND ARIZONA 
V. CALIFORNIA CASE TO WASHINGTON Vs WASHINGTON STATE COMMERCIAL 
PASSENGER FISHING VESSEL ASSN., 443 U.S. 658, ALSO IS QUITE SIG -
NIFICANT.
IN THAT CASE, THE PROBLEM INVOLVED THE RESOLUTION OF
CONFLICTING CLAIMS TO A RESOURCE (FISH) THAT HAD NOW BECOME SCARCE,
AND WITH RESPECT TO IT THE COURT SAID AT PAGE 669:
"IN SUM, IT IS FAIR TO CONCLUDE THAT WHEN THE
TREATIES WERE NEGOTIATED, NEITHER PARTY REALIZED OR
INTENDED THAT THEIR AGREEMENT WOULD DETERMINE WHETHER,
AND IF SO HOW, A RESOURCE THAT HAD ALWAYS BEEN THOUGHT
INEXHAUSTIBLE WOULD BE ALLOCATED BETWEEN THE NATIVE
INDIANS AND THE INCOMING SETTLERS WHEN IT LATER BECAME
SCARCE."
THIS, OF COURSE, IS EXACTLY THE SAME PROBLEM PRESENTED
IN THE DISPUTE OVER INDIAN RESERVED WATER RIGHTS, AND JUSTICE
-16-
r"-•
STEVENS DREW A COMPARISON BETWEEN THE DISPUTE OVER FISHING RIGHTS
AND THE DISPUTE OVER WATER RIGHTS WHICH HE SAID "WERE MERELY IM-
PLICITLY SECURED TO THE INDIANS BY TREATIES THAT THE COURT ENFORCED
BY ORDERING AN APPORTIONMENT TO THE INDIANS OF ENOUGH WATER TO 
MEET THEIR SUSTENANCE AND CULTIVATION NEEDS, ARIZONA V. CALIFORNIA,
	
.	 .	 WINTERS V. UNITED STATES."
IN REFERRING TO THE DISTRICT COURT'S APPORTIONMENT OF
ANADROMOUS FISH BETWEEN INDIANS AND NON-INDIANS, THE FOLLOWING
STATEMENT BY THE COURT EXPRESSED ITS VIEW THAT INDIAN RESERVED
RIGHTS TO A SCARCE RESOURCE MAY BE DECREASED IN CONSIDERATION
OF THE NEEDS OF NON-INDIANS:
"IF, FOR-EXAMPLE, A TRIBE SHOULD DWINDLE TO JUST A FEW MEMBERS,
OR IF IT SHOULD FIND OTHER SOURCES OF SUPPORT THAT LEAD IT
TO ABANDON ITS FISHERIES, A 45% OR 50% ALLOCATION OF AN ENTIRE
RUN THAT PASSES THROUGH ITS CUSTOMARY FISHING GROUNDS WOULD
BE MANIFESTLY INAPPROPRIATE BECAUSE THE LIVELIHOOD OF THE
TRIBE UNDER THOSE CIRCUMSTANCES COULD NOT REASONABLY REQUIRE
AN ALLOTMENT OF A LARGE NUMBER OF FISH."
How AND BY WHAT METHOD WILL THE PROBLEM BE SOLVED 
As TO "How" -- I BELIEVE ONE THING TO BE CERTAIN, THE
ULTIMATE RESOLUTION HAS TO TAKE THE FORM OF EQUITABLE APPORTIONMENT.
No OTHER IS REASONABLE NOR POLITICALLY SUPPORTABLE.
As TO METHOD -- THREE AVENUES ARE AVAILABLE:
	
A.	 LITIGATION 
IT IS TOO EXPENSIVE AND TIME CONSUMING. THE SUBJECT
IS TOO COMPLEX; THERE ARE TOO MANY ISSUES, APPELLATE COURTS
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TRADITIONALLY AND CORRECTLY DEAL WITH ONE SPECIFIC NARROW
QUESTION. THERE ARE MANY QUESTIONS TO BE ANSWERED HERE:
1. DOES WINTERS APPLY TO GROUNDWATER?
2. CAN THE WATER BE SOLD?
3. How WILL THE PRIMARY-SECONDARY PURPOSE TEST BE APPLIED?
4,	 Is IT ONLY FOR AGRICULTURAL USE? WHAT COST BENEFIT
CONCEPTS SHOULD BE APPLIED?
5.	 DOES WINTERS EXTEND TO QUALITY AS WELL AS QUANTITY?
6,	 WHO HAS RIGHT TO MANAGE THE WATER?
THESE ARE ONLY SOME OF THE SUBSTANTIVE QUESTIONS --
IN ADDITION TO A HORDE OF PROCEDURAL QUESTIONS THAT CAN BE ANTICI-
PATED AS WE STRUGGLE THROUGH EACH PHASE OF THE LITIGATION.
B.	 NEGOTIATION AS A SOLUTION
DIFFICULTIES:
1. SOME TRIBES ARE ADAMANTLY OPPOSED TO NEGOTIATION. THEY
PERCEIVE A PRESENT ADVANTAGE FROM JUDICIAL PRECEDENT.
I BELIEVE THEY FAIL TO PERCEIVE -- ON THE ONE HAND --
THAT SUCH A PRECEDENT EXTENDED TO ITS ULTIMATE LIMITS --
CAN NEVER BE PRACTICALLY APPLIED OR POLITICALLY ENFORCED,
AND ON THE OTHER -- THE PRECEDENT IS UNDERGOING A SIG-
NIFICANT CHANGE.
2. IN MOST INSTANCES THERE IS NO SURPLUS WATER WHICH CAN
BE USED TO EFFECT A SETTLEMENT. NON-INDIAN USERS ARE
RESISTANT TO GIVING UP WATER RIGHTS:
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A. WHICH HAVE BEEN ACQUIRED IN ACCORDANCE WITH LOCAL
LAW; AND
B. WHICH HAVE BEEN ACQUIRED IN CONNECTION WITH FEDERAL
RECOGNITION AND ENCOURAGEMENT.
3.	 THE SHEER NUMBER OF WATER CLAIMANTS -- IN SOME CASES
AS MANY AS FIFTY TO A HUNDRED THOUSAND PRIVATE USERS,
AS WELL AS, TWO OR MORE TRIBES -- MAKES NEGOTIATION
EXTREMELY DIFFICULT.
POSSIBILITIES 
IN JULY OF 1982, THE SECRETARY OF THE INTERIOR ANNOUNCED
THE FORMATION OF AN INDIAN POLICY ADVISORY GROUP TO FACILITATE
NEGOTIATED SETTLEMENTS OF INDIAN WATER CLAIMS. HE SAID THE
DEPARTMENT WOULD GIVE THE "HIGHEST PRIORITY" IN PROVIDING
SUPPORT WHERE IT IS REQUESTED -- AND WHERE THERE IS A FAIR
CHANCE OF EFFECTING A SETTLEMENT.
THE WESTERN REGIONAL COUNCIL -- AND WESTERN GOVERNORS --
THROUGH THE WESTERN GOVERNORS' ASSOCIATION -- THREE INDIAN
ORGANIZATIONS -- COUNCIL OF ENERGY RESOURCE TRIBES (CERT);
THE NATIVE AMERICAN RIGHTS FUND (NARF) AND THE NATIONAL COUNCIL
OF AMERICAN INDIANS (NCAI) HAVE EXPRESSED SUPPORT FOR NEGOTIATED
SETTLEMENTS,
EARLIER THIS YEAR, SECRETARY CLARK EXPRESSED HIS STRONG
INTEREST IN AND SUPPORT FOR NEGOTIATED SETTLEMENTS.
FOR REASONS ALREADY STATED -- ACHIEVING SUCCESS THROUGH
NEGOTIATION WILL BE DIFFICULT, IT IS MY PERSONAL BELIEF
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THAT SETTLEMENTS WILL NOT BE ACHIEVED UNLESS THERE IS A SIGNIFICA0-7C
FEDERAL COMMITMENT TO FUND INDIAN WATER pORJECTS. WITH SUCH
A COMMITMENT -- THE RESULTS COULD BE SURPRISINGLY SATISFYING.
FOR EXAMPLE: THE PAPAGO AND AK CHIN SETTLEMENTS,
C.	 LEGISLATION 
IN THE END THIS MAY BE THE ONLY SOLUTION. IN A 1978 
REPORT To THE CONGRESS, THE COMPTROLLER GENERAL IDENTIFIED
THE FOLLOWING FACTORS AS SUPPORTING A LEGISLATIVE SOLUTION
TO THIS GROWING CONTROVERSY:
(1) "CONGRESS IS IN THE BEST POSITION TO CONSIDER ALL COM-
PETING INTERESTS";
(2) mA NATIONAL POLICY TO UNIFORMLY IDENTIFY, QUANTIFY
AND ADMINISTER RESERVED RIGHTS SEEMS DESIRABLE"; AND
(3) "CERTAIN UNRESOLVED AND DISPUTED AREAS OF THE LAW AND
THEIR INTERPRETATION MAY REQUIRE CHANGE."
IN RECENT YEARS, SEVERAL COMMISSIONS AND TASK FORCES
HAVE ADDRESSED THE PROBLEM OF FEDERAL WATER RIGHTS AND HAVE CALLED
FOR CLARIFYING LEGISLATION. PERHAPS MOST PROMINENT AMONG THESE
ARE THE PUBLIC LAND LAW REVIEW COMMISSION AND THE NATIONAL WATER
COMMISSION, BOTH CHARTERED BY CONGRESS TO ENGAGE IN BROAD STUDIES
OF FEDERAL LAND AND WATER POLICIES, BOTH CALLED FOR LEGISLATION
TO CLARIFY, GOVERN AND TO A LIMITED EXTENT ELIMINATE THE ASSERTION
OF FEDERAL RESERVED RIGHTS.
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THE PLLRC LEGISLATIVE PROPOSAL WOULD HAVE REQUIRED
(1) BINDING QUANTIFICATION OF PRESENT AND FUTURE WATER NEEDS
FOR RESERVATIONS WITHIN A REASONABLE PERIOD OF TIME (2) ESTABLISH-
MENT OF A PROCEDURE FOR ADMINISTRATIVE OR JUDICIAL REVIEW OF THE
REASONABLENESS OF THE QUANTITY CLAIMED, OR VALIDITY OF THE PROPOSED
USE; (3) PAYMENT OF COMPENSATION TO HOLDERS OF STATE WATER RIGHTS
THAT MAY BE AFFECTED BY USE OF THE RESERVED RIGHT; AND (4) EXPRESS
RESERVATION OF WATER AND QUANTIFICATION IN CREATING NEW RESERVED
RIGHTS.
CURRENTLY, THERE ARE AT LEAST FOUR LEGISLATIVE PROPOSALS
THAT HAVE BEEN ADVANCED.
	
1,	 A PROPOSAL BY MR, PAUL BLOOM PRESENTED AT A "COLORADO
RIVER WORKING SYMPOSIUM", SANTA FE, NEW MEXICO, MAY 23,
1983. (SUMMARY ATTACHED AS APPENDIX A)
	
2.	 WATER RIGHTS COORDINATION ACT OF 1982 PREPARED BY MR,
CHARLES B. ROE, JR., SENIOR ASSISTANT ATTORNEY GENERAL,
STATE OF WASHINGTON. (SUMMARY ATTACHED AS APPENDIX B)
	
3,	 H.R. 3995 "INDIAN WATER RIGHTS DISPUTE ACT INTRODUCED
BY REPRESENTATIVE WILLIAM RICHARDSON, NEW MEXICO,
SEPTEMBER 27, 1983. (SUMMARY ATTACHED AS APPENDIX C)
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4.	 INDIAN WATER RIGHTS ACT OF 19	 PREPARED BY WESTERN
REGIONAL COUNCIL.(SUMMARY AND TEXT ATTACHED AS
APPENDIX D)
CONCLUSION
IN CONCLUSION, I WISH TO EMPHASIZE STRONGLY ONE POINT
THAT I BELIEVE IS ABSOLUTELY ESSENTIAL TO ANY RESOLUTION OF THIS
PROBLEM, A RECOGNITION THAT IT IS A NATIONAL PROBLEM, AND THAT
IT REQUIRES A NATIONAL COMMITMENT TO SOLVE IT.
IT EXISTS BECAUSE OF THE INEXCUSABLE DERELICTION ON
THE PART OF THE UNITED STATES CONGRESS AND THE EXECUTIVE BRANCH --
FOR MORE THAT 75 YEARS -- TO ADDRESS THE PROBLEM AND RESOLVE IT.
THE UNITED STATES HAS AN OBLIGATION TO ALL CITIZENS --
NON-INDIANS AND INDIANS ALIKE -- TO QUANTIFY INDIAN RESERVED WATER
RIGHTS IN AN EQUITABLE MANNER -- AND THEREBY PROVIDE THE CERTAINTY
THAT IS REQUIRED FOR FUTURE PLANNING AND ECONOMIC DEVELOPMENT.
IT HAS AN OBLIGATION TO PROVIDE INDIAN TRIBES WITH THE NECESSARY
FUNDS TO PUT "WET" WATER TO A BENEFICIAL USE, FINALLY, TO HELP
PROVIDE FOR A FUTURE ASSURED WATER SUPPLY, IT HAS AN OBLIGATION
TO SEE THAT WE CAN HAVE A SYSTEM OF WATER MANAGEMENT THAT CAN
BE APPLIED BOTH ON AND OFF INDIAN RESERVATIONS.
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IF SUCH A NATIONAL COMMITMENT IS NOT MADE THEN 1 BELIEVE
INEFFICIENT LITIGATION WILL EFFECTIVELY TIE UP WATER USES AND






or- 	Summary of a "Legislative Proposal"
by Mr. Paul Bloom, as presented at a
"Colorado River Working Symposium" in Santa Fe, New Mexico
May 23, 1983, Sponsored by the Center for Natural Resources 
Mr. Paul Bloom, a water lawyer and member of the
Bar in New Mexico and Washington, D.C. -- in a paper entitled
"The Law of the River" -- has suggested the use of
Federal/State Compacts, for resolving water resource problems.
He expresses doubt, however, that any effective implementation
of Compacts can be accomplished without a Congressional
mandate. Mr. Bloom's skepticism about an early solution to
water allocation problems is reflected in the following obser-
vation:
or. "This failure to use compacts effectively in
recent years derives from the understandable tendency
of state, local and federal interests to defer
painful concessions in water resource allocation,
as long as they are not faced with the absolute re-
quirement that those problems must be solved."
"It is very probable that the federal agencies
faced with the necessity of making politically sensi-
tive water need inventories, and formulating claims
for a variety of controversial federal proprietary
rights (like Indian rights), will not take these
actions unless mandated to do so by the Congress
or the courts."
Mr. Bloom's proposed legislative solution is summar-
ized below:
Purpose: To effect a precise apportionment of water between
states and the United States, acting both for itself
and Indian Tribes.
Procedures and Timetable 
1. Congress should legislate a time certain, after
which the failure to reach good faith compromises among
the states and the United States will result in mandated
apportionment through litigation or a legislative resolu-
tion of the various problems.
2. The President shall order the relevant federal
agencies to publish a priority list of target streams --
where a failure to agree on federal and state issues is
preventing necessary planning and development of water
resources. (1-1/2 year deadline)
3. Approval by Congress of the "priority list" con-
stitutes its consent to the negotiation of federal/inter-
state compacts for the resolution of all claims in the
stream system. The Secretary of Interior shall be
mandated to provide maximum financial assistance for
studies involving water resources and probable needs.
4. Within two years, the President will be required
to complete "quanitification of all federal proprietary
claims made by the United States for its own agencies
and for its Indian wards" in any of the streams on the
priority list. To quantify Indian claims, the President
shall appoint a "special representative".
Quantification amounts for federal and Indian claims
shall be presented to an oversight committee of Congress
for approval or change.
-2-
5. Following publication and approval of the
priority list, necessary water studies and presumably
the required "quantification of all federal proprietary
and Indian claims", the States will have one year to
accept an offer to negotiate a federal/interstate stream
compact.
6. Failure to accept an offer to negotiate will
be reported to a Jurisdictional Committee of both houses
of Congress. The Committee shall have ninety days to
initiate a direct legislative solution -- failing in
which the President shall cause to be filed an original
action in the U.S. Supreme Court to resolve all
outstanding water allocation problems in the stream.
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Summary of the 
"Water Rights Coordination Act of 1982" 
(Proposed by Mr. Charles B. Roe, Jr.
Senior Assistant Attorney General, State of Washington)
The "Water Rights Coordination Act of 1982" proposed
by Mr. Roe is not restricted in scope to Indian Reserved Water
Rights. It extends to all federal reserved rights, although cer-
tain provisions of the Act -- primarily those dealing with the
relinquishment and use of the water right -- make distinctions
between Indian reserved rights and other federal reserved rights.
Since the main purpose of this paper is to discuss le-
gislative approaches for resolving disputes over Indian reserved
water rights, no attempt will be made to discuss those provisions
of the Act directed to other federal reserved rights.
PROPOSAL:
To provide a uniform method for adjudicating Indian
reserved rights and to establish the time and manner in which
the reserved right may be exercised.
PURPOSE:
The principal purpose of the Act is (1) to remove the
uncertainty associated with reserved water rights by promoting
the quantification and correlation of reserved rights and other
water rights, primarily through state general adjudication pro-
ceedings, and (2) to confirm the powers of the states to establish




1. Exercise of Indian Reserved Water Rights. Indian
reserved water rights which have been exercised prior to the ef-
fective date of the Act will remain in full force. Exercisable
rights may be transferred, but -- regardless of the ownership
of title -- use of the reserved right is restricted, as follows:
(a) The water may be used only within the general area
of the reservation to which it originally related, and only
for the specific use for which it was originally reserved;
and
(b) If the right is severed from the trust status and
acquired by a non-member of the tribe, the right loses its
priority status and becomes subject to state law both sub-
stantively and procedurally. The above limitations as to
location and type of use, however, remain in force.
Any Indian reserved right not exercised prior to the
effective date of the Act and which is not exercised by
December 31, 1992, shall be deemed forfeited and extinguished
as of the latter date.
2. Compensation for Loss of Water Right. Any Indian
tribe or member whose right as an owner or benificiary has been
forfeited may seek compensation, if authorized by the U.S. Consti-
tution, from the United States. Claims must be filed in federal
district court by December 31, 1993.
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The exercise of a new Indian reserved right which
"bumps" a junior priority right valid under state law would
entitle the holder of the junior right to compensation by the
United States for that portion of the right that is no longer
exercisable.
3. Adjudication of Water Rights. Cases initiated in
state court or administrative proceedings are not subject to
removal to federal court. U.S. district courts may hear cases
involving water rights, but states may move for a stay and defer-
ment to state court proceedings if the state has instituted or
will commence state proceedings within one year.
Indian tribes may be joined by any party in a suit ini-
tiated by a state or the United States.
States have the primary responsibility to administer,
regulate and enforce all reserved rights confirmed in a final
decree in an order entered in a general adjudication proceeding.
4. Indian Water Projects. Secretary of the Interior
is directed to conduct a study and report to Congress within three
years on the possibility of constructing new water projects to
allow for the use by Indians of unexercised reserved rights.
5. Miscellaneous. Provides that a state has power
to establish rights to use of waters upon or within lands located
within original boundries of a reservation and water rights to
such waters established pursuant to state law prior to effective
date of this Act are recognized and protected.
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SUMMARY OF HR 3995 
"The Indian Water Rights Dispute Act" 
(Introduced by Representative William B. Richardson, New Mexico
September 27, 1983)
PROPOSAL:
To create a federal board of experts to resolve dis-
putes concerning Indian water rights, and to provide legal
fees and expenses for litigants before the board.
PURPOSE:
To provide a forum for mediating and, if necessary,
adjudicating disputes over Indian water rights and to monitor
water usage involving Indians on a continuing basis.
PROCEDURES AND 
TIMETABLE:
1) Congress shall create the Federal Board on Indian
Water Rights Disputes to consist of five members appointed
by the president (with senate confirmation) for six year stag-
gered terms. Members must be "specially qualified" by virtue
of their training, education, or experience.
2) The Board shall attempt to mediate disputes in-
volving water rights of an Indian tribe or a member of an
Indian tribe upon the request of any party to such a dispute.
3) Upon petition to the Board by an Indian tribe
or a member thereof, or by any person claiming water which
is also claimed by an Indian tribe, or upon its own motion
after an impasse at mediation is reached, the Board shall have
jurisdiction to adiudicate disputes involving Indian water
rights. Findings of fact and conclusions of law by the Board
are final unless overturned on appeal.
4) Appeals of the Board's decisions shall be to
the U.S. Circuit Courts of Appeal, and to the Supreme Court
by writ of certiorari. The scope of review shall be the same
as provided in Section 706 of Title 5, U.S. Code, for the
review of agency actions.
5) The Board shall monitor on a continuing basis
"water use" in areas where there is a dispute over Indian water
rights.
6) The Board shall fund investigations, attempts
at mediation, and the legal expenses of all disputes before
the Board, if the position of the party was justified. The
Board, however, has power to review, reduce, or deny fees and
expenses.
7) The Board shall have exclusive original jurisdic-
tion over Indian water rights disputes, precluding federal
district court jurisdiction, except as follows:
(a) Federal district courts would retain
jurisdiction of any action filed before the
date of enactment of this Act; and
(b) Federal district courts would have jurisdcition
in civil actions to enforce rights determined
under this Act.
The Act also amends 43 U.S.C. 666, commonly called
the "McCarran Amendment" • to withdraw consent by the United
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States, by itself or on behalf of an Indian tribe to be sued
in state court, if the state action was filed after the date




Indian Water Rights Act of 19 
(Proposed by Western Regional.Council)
PROPOSAL:
The Act provides for (1) the congressional quantifi-
cation of Indian water rights; (2) compensation to Indians and
non-Indians for displaced water rights; (3) coordination of water
management both on and off reservations; and, (4) funding for
new Indian water projects.
PURPOSE:
The Act seeks to avoid expensive and endless ad hoc
litigation by providing a comprehensive quantification process.
It places the burden on the federal government for resolving water
allocation problems and for compensating those damaged by federal
inaction and mismanagement.
PROCEDURES:
1.	 The Act establishes the Indian Water Rights Review 
Commission. 
a) Membership: The Commission would consist
of seven members. TwO appointed by the House of Representatives,
two by the Senate, and three by the President.
b) Powers: The Committee would have broad powers
to investigate, to make rules, and appoint staff.
Li
el"	 c)	 Duties:
(1) The Committee would undertake a comprehensive
investigation and study of all claims to Indian reserved water
rights and submit its findings and recommendations in a Report
to the Congress and the President.
2. The study would cover the legal, social, economic
and environmental impact of various quantification alternatives
on a reservation by reservation basis. Among other things, the
Commission would determine:
(A) The magnitude of unexercised reserved water rights
claimed by both Indian Tribes and the United States
for each basin or area and make an appraisal of
the available water resources from which those
rights could be satisfied;
(B) Existing water uses perfected under state law that
would be adversely affected by the exercise of
Indian reserved rights, and an analysis of the
economic and social costs of making or not making
the displacement of existing water uses by the
exercise of Indian water rights a national obliga-
tion.
3.	 Implementation Time 
As drafted, the Act does not contain specific deadlines.
It would be the expectation of the Western Regional Council that
manageable deadlines would be fixed upon introduction.
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In conducting its work, it is anticipated that the
Indian Water Rights Commission would select on a priority basis
those areas where the water problems are the most critical and
submit its report to Congress in stages. Target dates would be
for the Commission to complete all recommendations to Congress
- within three years, and Congress would have two years to complete
the quantification process by enactment of appropriate
legislation.
The proposed Act does not preclude "quantification"
by either judicial decree or negotiation if such should occur
before congressional enactment. Indeed, it would be the hope
that the Commission process would encourage and enhance the pro-
spects of negotiated settlements.
4. Water Management 
Following quantification of Indian water rights, whether
by negotiation, judicial decree or congressional action, the Sec-
retary of the Interior is required to establish a water management
plan for each reservation consistent with the law of the state
in which the reservation is located.
5. Compensation 
Suits claiming monetary compensation for valid water
rights displaced under this Act could be brought in a federal
district court within two years of the quantification date by
Indians, Indian tribes or owners of state water rights. The
obligation for payment would lie with the United States and not
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the States or holders of state water rights -- but only if the
Constitution requires such payment. The monetary damage remedy
is exclusive, and no specific performance is allowed under the
Act.
6.	 Indian Water Projects 
The Act establishes an Indian Water Projects Fund and
Commission for the purpose of financing projects that will result
in the beneficial use of water quantified either by this act,
by negotiation or by judicial decree.
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INDIAN WATER RIGHTS ACT uF 19
(Proposed by Western Regional Council)
Be it enacted by the Senate and House ot Representatives
of the United States in Congress assembled, that this Act may
be cited as the "Indian Water Rights Act of 19 ".
TITLE I - FINDINGS, POLICIES AND PURPOSES
Sec. 1. The Congress finds that:
(a) In most of the arid and western states, which have
experienced unprecedented population increases and industrial
and agricultural growth in recent decades, there are existing
or impending crises in the management and use of water resources.
In these states, the impact of Indian reserved water rights is
greatest.
(b) In these states, valid water rights and claims
to water rights by Indians often arise from judicially implied
reservations by the United States at the time it created Indian
reservations by treaty, act of Congress or by Executive Order.
(c) The judicial recognition or enforcement of these
•
Indian rights often creates conflicts between Indian and non-Indian
water right claimants, and inflicts severe hardships and economic
losses on individuals and public and private entities which have
water rights that were validly perfected in good faith under state
law after an Indian reservation was created.
(d) The uncertainty over Indian water rights makes
it impossible for users, potential users, State Administrators,
Federal Agencies and Indian Tribes to determine the quantity of
water available for existing or new uses.
(e) A case by case resolution through the judicial
system of the many questions regarding unquantified Indian water
rights involves complex, protracted and costly litigation that
will last for decades and impair the adoption and effective
implementation of comprehensive water management plans and the
development of an energy and resource base essential to the
security and welfare of the nation.
Sec. 2.	 It is declared to be the policy of the Congress
that:
(a) The satisfaction of reserved Indian water rights,
which have long remained unexercised, is the primary obligation
of the federal government, which created these rights, and not
the obligation of the states.
(b) Primary responsibility for the establishment,
administration and regulation of water rights shall remain in
the States and, consistent with the retention of powers necessary
to protect the national interest in the use of water, all Federal
Agencies and entities shall cooperate fully with and be subject
to the administration of water rights codes of the various States;
(c) All unquantified Indian water rights shall be
precisely quantified within two years after submission of the
Commission's report, and thereafter the Secretary of the Interior
shall establish water management plans for each reservation which
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shall be consistent with such quantification and the water manage-
ment programs of the states in which the reservations are located.
(d) The quantification of Indian water rights shall
be achieved through (1) a process of comprehensive investigation
and study of all Indian water rights claims by an Indian Water
Rights Review Commission and subsequent recommendation by that
Commission to the President and Congress on quantification amounts,
and (2) by legislation, precisely quantifying all Indian water
rights unless prior to the effective date of such enactment, an
Indian water right has been precisely quantified by a final decree
or established through negotiation.
(e) An opportunity be provided to obtain compensation
for beneficiaries of Indian water rights and holders of other
rights to use water, if the water rights held by such beneficiaries
or holders are prohibited from being exercised under the provisions
of any quantification established by Act of Congress.
Sec. 3.	 For purposes of this Act:
(a) "Acre-foot" means the amount of water necessary
to cover one acre of land to a depth of one foot.
(b) "Indian water right" means a right held or claimed
by an Indian or Indian Tribe or the United States on behalf of
an Indian or an Indian Tribe, to use water of a river system and
source, not based on state law.
(c) "State water right" means any right to the use
of water owned, established, possessed, or acquired under the
laws of any state.
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(d) "Negotiation" means an agreement concluded between
an Indian or an Indian Tribe and a state having jurisdiction and
authority over all unappropriated water of a river system and
source encompassed in such negotiation, and an approval by the
Secretary of the Interior of the quantified amount agreed upon
in such negotiation.
(e) "Compensation" means the amount, if any, required
to be paid by the United States Constitution.
(f) "Federal water right" means a right, other than
an Indian water right, held or claimed by the Federal government
to use water of a river system and source, not based on state
law, but impliedly or expressly created or established by the
United States in conjunction with the reserving or withdrawing
of public lands of the United States for a special use.
TITLE II - ESTABLISHMENT OF COMMISSION
Sec. 1. (a) There is hereby established an Indian
Water Rights Review Commission, hereinafter in this Act referred
to as the "Commission".
(b) The Commission shall be composed of seven members
appointed for the term of the Commission as follows --
(1) two members appointed by the Chairman of the
House Interior and Insular Affairs Committee;
(2) two members appointed by the Chairman of the
Senate Energy and Natural Resources Committee; and
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(3) three members appointed by the President of
the united States.
(c) The Commission shall have a Chairman and vice
Chairman who shall be elected from among the members of the
Commission appointed pursuant to subsections (b)(1), (b)(2), and
(b)(3).
(d) No member of the Commission may be a member of
Congress or an employee of any other agency of the United States
during his term of service on the Commission.
(e) Vacancies in the membership of the Commission shall
not affect the powers of the remaining members to execute the
functions of the Commission and shall be filled in the same manner
as in the case of the original appointment.
(f) Five members of the Commission shall constitute
r. a quorum but a smaller number, as determined by the Commission,
may conduct hearings.
(g) Members of the Commission shall serve without
compensation but they may be reimbursed for travel, subsistence,
and other necessary expenses incurred by them in the performance
of the duties vested in the Commission.
COMPREHENSIVE INVESTIGATION AND STUDY
Sec. 2. The Commission shall make a comprehensive
investigation and study of claims to Indian water rights in the
United States and recommend to Congress and the president the
precise quantification of all Indian water rights on an annual
acre-foot basis and the amount of compensation, if any, to any
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person wnose use or water is displaced by any Congressional
quantitication. The investigation and study shall include:
(1) identitication ot all legal issues relating
to the quantitication of Indian water rights;
(2) an analysis of the social, economic and
environmental Impacts of the various quantification
alternatives;
(3) an analysis of the Intention of Congress or
the President in setting aside, establishing or modifying
each Indian reservation, including an identification
of each relevant document;
(4) an analysis of the potential unquantified
Indian and Federal water rights for each major river
basin, including:
(A) the magnitude of Indian water rights
claimed by each Indian or Indian Tribe in each
such basin;
(B) the magnitude of federal water rights
claimed by the United States in each such basin;
(C) an appraisal of the available water
resources from which the Indian and Federal water
rights may be satisfied;
(D) a quantification of existing water uses
claimed or established under state law, by class
of use, that would be adversely affected by the
exercise of Indian water rights;
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(E) an analysis of the economic, environmental
and social costs incurred by existing water users
as a result of the exercise of Indian water rights;
(F) the availability of facilities required
to make beneficial use of Indian water rights and
the costs of making such facilities available;
and
(5) an analysis of the economic and social costs
of making or not making the displacement of existing
water uses by the exercise of Indian water rights a
national obligation.
POWERS OF THE COMMISSION
Sec. 3. (a) The Commission or, on authorization of
the Commission, any committee of two or more members of the
Commission, is authorized to sit and act at such places and times,
to require by subpoenas or otherwise the attendance of such
witnesses, including Indian tribes, and the production of such
books, papers, and documents, to administer such oaths and affir-
mations, to take such testimony, to procure such printing and
binding, and to make such expenditures, as it deems advisable.
Upon the authorization of the Commission subpoenas may be issued
over the signature of the Chairman of the Commission or of any
member designated by him or the Commission, and may be served
by such person or persons as may be designated by such Chairman
or member. The Chairman of the Commission or any member thereof
may administer oaths or affirmations to witnesses.
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(b) The Commission may make such rules respecting its
organization and procedures as it deems necessary, except that
no recommendation shall be reported from the Commission unless
a majority of the Commission assent.
(c) The provisions of sections 192 through 194, inclu-
sive of title 2, United States Code, shall apply in the case of
any failure of any witness to comply with any subpoena when
summoned under this section.
(d) The Commission is authorized to secure from any
department, agency, or instrumentality of the executive branch
of the Government any information it deems necessary to carry
out its functions under this Act and each such department, agency
or instrumentality is authorized and directed to furnish such
information to the Commission and to conduct such studies and
surveys as may be requested by the Chairman or the Vice Chairman
when acting as Chairman.
(e) If the Commission requires of any witness or of
any Government agency the production of any materials which have
theretofore been submitted to a Government agency on a confidential
basis and the confidentiality of those materials is protected
by statute, the material so produced shall be held in confidence
by the Commission.
(f) The Commission is authorized to accept and use
donations of money, property (whether real or personal), and
uncompensated services from any person whether public or private
for the purpose of carrying out the provisions of this Act.
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REPORT OF THE COMMISSION
Sec. 4. (a) The Commission shall submit a report
containing the results of its study and investigation under section
3, together with recommendations for quantification thereon, to
the president of the United States, the Chairman of the Senate
Energy and Natural Resources Committee, and the Chairman of the
House Interior and Insular Affairs Committee on or before January
1, 19	 .
(b) A copy of the Commission's report containing the
results of its study and investigation under section 3 with respect
to the water right claim of a particular Indian or Indian Tribe,
together with the Commission's recommendation for quantification
and compensation shall be filed with the united States District
Court and become a part of the record in any action for compen-
r sation filed under Title IV of this Act.
(c) The Commission shall cease to exist three months
after submission of such report. All records and papers of the
Commission shall thereupon be delivered to the Administrator of
the General Services Administration for deposit in the Archives
of the United States.
COMMISSION STAFF
Sec. 5. (a) The Commission may, by record vote of
a majority of the Commission members, appoint a Director of the
Commission, a General Counsel, and such staff as it deems nec-
essary. The Commission shall prescribe the duties and responsi-
bilities of such staff members and fix their compensation at per
-9-
annum gross rates not in excess of the per annum rates of compen-
sation prescribed for employees of standing committees of the
Senate.
(b)(1) In carrying out its functions, under this
Act, the Commission is authorized to utilize the services, infor-
mation, facilities and personnel of the executive department and
agencies of the Government with or without reimbursement, and
the head of any such department or agency is authorized to provide
the Commission such services, facilities, information and personnel
to the Commission.
(2) The Commission is authorized to procure the tempo-
rary or intermittent services of experts, consultants, or organ-
izations thereof by contract at rate of compensation not in excess
of the daily equivalent of the highest per annum rate of compen-
sation that may be paid by employees of the Senate generally.
(c) A person who provides voluntary and uncompensated
services to the Commission shall not by reason of such service
be deemed to be an employee of the United States. Any such person
may be reimbursed for travel, subsistence, and other necessary
expenses incurred in the performance of service to the Commission
upon the approval of the Chairman.
AUTHORIZATION OF APPROPRIATIONS
Sec. 6.	 There is hereby authorized to be appropriated
a sum not to exceed 	  to carry out the functions
of the Commission. until such time as funds are appropriated
pursuant to this section, salaries and expenses of the Commission
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shall Dt: paid one-halt trom the continuent Lund ot the Senate
and one-half trom the contingent tund of the House upon vouchers
approved by the Chairman. To the extent that any payments are
made trom the contingent funds ot the Senate and House prior to
the time appropriation is made, such payments shall be chargeable
against the maximum amount authorized herein.
TITLE III - ADMINISTRATION, REGULATION
AND MANAGEMENT OF WATER
Sec. 1.	 Following quantification of Indian water rights
•
on any reservation, whether by Act of Congress, by negotiation
or by judicial decree, the Secretary of Interior shall establish
a water management plan for each reservation which, except as
is necessary to be consistent with the act, agreement or decree
quantifying the water right, will have the same effect as any
management plan developed under the law of the state in which
the reservation, or any part thereof, is located.
Sec. 2. The sovereign immunity of Indian tribes is
hereby waived, and any other impediments to jurisdiction in state
courts are hereby removed for any action to administer, enforce
or implement the quantification by Act of Congress of any Indian
water right.
TITLE IV - COMPENSATION
Sec. 1. An Indian or Indian Tribe that is the bene-
ficiary of an Indian water right is entitled to compensation from
the United States, pursuant to section 3 of this title within
two years from the effective date of any quantification established
under the provisions of this Act for any damages sustained because
the water right or some portion thereof is prohibited from being
exercised under any quantification established by Act of Congress.
sec. 2. The owner of a state water right previously
exercised that is prohibited from being exercised by reason of
any quantification established by Act of Congress or by judicial
decree of an Indian water right that is senior in priority to
the state water right is entitled to compensation from the United
States pursuant to section 3 of this title, within two years from
the date such quantification is established for any damages sus-
tained because the state water right is no ' longer exercisable.
Sec. 3.	 The sovereign immunity of the United States
is hereby waived for all claims of compensation described in
es` sections 1 and 2, and the United States District Courts shall
have jurisdiction over all such claims for compensation. The
remedy for damages provided hereunder shall be exclusive.
TITLE V - NEW INDIAN WATER PROJECTS
Sec. 1. (a) There is established an Indian Water
Projects Commission, composed of the Chief Administrator of Indian
Affairs of the Department of the Interior, the Administrator of
the Water Resources Council, and five members of the public at
large, knowledgeable in water resources management and law,
appointed by the President, of which two shall be enrolled members
of Indian Tribes recognized by the Secretary of Interior and one
"•••n
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a state employee knowledgeable in water resources. The members
of the initial Indian Water Projects Commission shall be appointed
within thirty days after the effective date of this Act. Of the
members from the public at large, two shall be appointed for a
term ending
ending
, one shall be appointed for a term
, one shall be appointed for a term ending
, and one shall be appointed for a term ending
. Thereafter each member of the Indian Water
p rojects Commission shall be appointed for a term of four years.
Vacancies shall be filled within ninety days for the remainder
of the unexpired term by appointment of the President in the same
manner as the original appointments. Each member of the Indian
Water Projects Commission shall continue in office until his
successor is appointed. No member shall be appointed for more
f' than two consecutive terms. The Chairman of the Indian Water
Projects Commission shall be appointed by the President.
(b) The primary responsibility of the Indian water
Projects Commission shall be to allocate funds from the Indian
Water Project Fund to finance projects relating to putting the
water to beneficial use in accordance with the Indian water rights
quantified under this Act or by negotiation or by decree. The
criteria for allocating funds for projects shallinclude but are
not limited to the following:
(1) Projects shall, consistent to the extent practicable
with the criteria hereinafter set forth, be designed to secure
maximum economic benefit in the use of the waters.
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(2) The distribution of funds shall be made so as to
assure benefits from projects to as many Indian Tribes as is
reasonably attainable.
The Indian Water Projects Commission may establish,
by adoption of rules and regulations, further criteria as it deems
consistent with the policies of this Act and the objectives of
this title.
(c) The projects authorized for funding in this title
may, and the Indian Water Projects Commission is encouraged to,
include projects jointly developed with State and other government
agencies which are designed to increase the water quantity and
improve water quality on a comprehensive basis within a river
system and source for the benefit of both Indian Tribes and
others. The Indian Water Projects Commission is directed to fund
such comprehensive projects . to the maximum extent practicable
and to that end explore with Federal agencies, State governments
and other all reasonable possibility for development of such
projects.
(d) There is appropriated the sum of
to the Indian Water Project Fund.
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